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Compensation Court Proceedings
In May 1995, Campbell CJ in the NSW Compensation 
Court made a number of findings but most importantly for 
current purposes made a finding that Ms Pasovska was 
totally incapacitated for work from 19 November 1993 
onwards.   

Relevant facts between 1994 and 2000 
n March 1994 - Hilton Hotels responds to a request for 
information from Ms Pasovska noting that Ms Pasovska's 
employment had not been terminated.
n 7 August 1999 - a notation appears on an industrial 
deafness notice of injury form "Retired December 1993".
n 3 December 1999 - Ms Pasovska's solicitor wrote a letter 
of demand seeking payment for a period of unpaid leave as 
it appeared the employment of Ms Pasovska  had never 
been terminated.
n 3 February 2000 - unpaid leave for period 11 September 
1984 to 5 December 1993 was paid by Hilton Hotels with a 
notation "The Hilton Sydney Airport wishes Ms Pasovska 
well" as a result of a letter of demand being sent by Ms 
Pasovska's solicitor.
n 10 February 2000 - acknowledgement of receipt of 
payment was sent by Ms Pasovska's solicitors with a note 
"as we have explained to you, our client claims that she 
was at no stage provided with any notice of termination by 
you.  In the event that you have some copy of a letter or 
detail of any communication made to our client, would you 
please let us know as soon as possible."
n 29 May 2000 - a follow-up letter is sent by Ms 
Pasovska's solicitor "would you kindly provide us with any 
information that you hold which confirms that our client was 
terminated on 5 December 1993".  
n 5 June 2000 - Hilton Hotels advised Ms Pasovska's 
solicitor that their records had no written confirmation of 
termination of employment on file.
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AWARD EMPLOYMENT NOT 
SUBJECT TO "FRUSTRATION" 
DOCTRINE
By Belinda Fisher

In an important recent ruling, a Full Bench of the New South 
Wales Industrial Relations Commission has decided that the 
doctrine of frustration of contract has no application to 
award regulated employees. 
In its decision in Hilton Hotels of Australia Limited v 
Pasovska [2003] NSWIRComm 17 (7 March 2003), the Full 
Bench (Wright J President, Walton J Vice-President & 
Boland J) referred extensively to a well known 1976 
decision of Wootten J in Finch v Sayers [1976] 2 NSWLR 
540 and authoritatively held that, so far as award 
employment is concerned, the following comments by 
Wootten J reflect the state of the law at the current time:

 "…prolonged incapacity of an employee does not 
automatically terminate the employment but, subject to 
sick leave rights, excuses the employee from work and 
the employer from the obligation to pay, and gives the 
employer (and perhaps also the employee) the right to 
terminate the employment".

Facts relating to employment and injuries
Ms Pasovska commenced employment as a hotel maid in 
September 1984 with Hilton Hotels.  During the course of 
her employment, she suffered a number of work-related 
injuries.  In September 1988 she suffered an injury to her 
back whilst pushing a trolley filled with linen.  In February 
1989 she injured her back whilst pushing a large bed and 
was then provided with light work.  From August 1993, Ms 
Pasovska was working four (4) hours a day.  Ms Pasovska 
ceased work on 18 November 1993 due to incapacity for 
work. 
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employment not terminated until Hilton Hotels paid a final 
payment to her and "wished her well" (ie 3 February 
2000)? These were the questions to be resolved on 
appeal.

The Full Bench noted that none of the authorities relied on 
by the parties related to a circumstance in which the 
employment of the worker in question was governed by an 
industrial award - however, they considered that the 
authority which provided the relevant assistance was the 
judgment of Wootten J in the Equity Division of the 
Supreme Court in Finch v Sayers [1976] 2 NSW LR 540 
(which was subsequently described by the Full Bench as 
"the principal relevant authority relating to the question of 
frustration of employment contracts.").

In dismissing Hilton Hotel's appeal and upholding Ms 
Pasovska's cross-appeal, the Full Bench decided that:-
n His Worship was correct in holding that the employment 
did not terminate in November 1993, as contended by 
Hilton Hotels.
n The finding of Campbell CJ of total incapacity did not 
frustrate the contract, but merely gave rise to a right in 
Hilton Hotels to terminate Ms Pasovska's employment in 
accordance with the Award.  His Worship was incorrect in 
this regard when he decided that the contract was 
frustrated as at the date of the judgment of Campbell CJ.
n The employment relationship was terminated on 3 
February 2000, when the final payment was made by 
Hilton Hotels accompanied by a letter in which she was (in 
effect) "farewelled".

In making this decision the Full Bench noted that the scope 
for the operation of the doctrine of frustration was not 
available due to the history of Ms Pasovska's employment, 
the nature of employment,  award coverage and the 
circumstances in which the payment of accrued 
entitlements came to be made.
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A dispute then arose between the parties as to the 
appropriate date for calculation of outstanding entitlements 
resulting in a claim being filed in the Local Court on 22 
December 2000 by Ms Pasovska.

Proceedings before Chief Industrial Magistrate (CIM)
The claims dealt with by the CIM related to a claim for 
payment of long service leave under the Long Service 
Leave Act, 1955 (NSW) and a claim for annual leave under 
the Federal Award in respect of which Ms Pasovska was 
employed - the Hospitality Industry, Accommodation, Hotels, 
Resorts and Gaming Award, 1998.
The CIM concluded that Ms Pasovska was entitled to 
payment for accrued annual leave and long service leave to 
the date of Chief Justice Campbell's Judgment. He ruled 
that while absence from work due to an accident did not of 
itself constitute a break in the employee's service for the 
purposes of entitlements to long service leave and annual 
leave, nevertheless the ruling by Campbell CJ that Ms 
Pasovska was totally incapacitated from 18 November 1993 
resulted in the employment contract being frustrated from 
the date of His Honour's judgment, namely 18 May 1995 
(that is, Ms Pasovska's incapacity resulted in a situation 
fundamentally different from that which existed at the outset 
of the contract, thus frustrating the contract).  The CIM also 
ruled in this context that the total incapacity was not likely to 
be of a temporary nature.  

Appeals
Both parties appealed against the CIM's decision, Hilton 
Hotels contending that the contract was not frustrated from 
18 May 1995 (the date of Campbell J's ruling), but from the 
date that Hilton Hotels treated Ms Pasovska as having 
"retired", namely 5 December 1993 (ie a date shortly after 
she was ceased working for the last time). Ms Pasovska's 
lawyers said the contract was never frustrated but was 
terminated on the date Hilton Hotels paid her accrued long 
service leave and annual leave in February 2000.

Appeal to IRC
Was Ms Pasovska's employment frustrated as a result of 
her illness or incapacity and therefore determined by 
operation of law?  And if so, on what date?  Or was her
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