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redundancy payments and the imposition of the old TCR 
provisions, for the  first time, on the "small business 
sector"  (that is employers with less than 15 employees). 
Nevertheless the ACTU did lose out on a number of its 
claims, in particular:

(i) The extension of redundancy pay to casuals;
(ii) The removal of the retirement date restriction on the 
payment of redundancy payments;
(iii) The requirement for small business to engage in 
pre-redundancy consultation; and
(iv) The claim for a professional services allowance.

n  The employers appear to have lost just about all of their 
contentions but some of those were, with respect, 
optimistic claims, namely:-

a) Reducing the scale of redundancy pay even lower 
than that prescribed by the previous TCR provisions;
b) Making special provision for reduced redundancy pay 
entitlements for employees of insolvent companies; and
c) Asking the Commission to declare that the TCR 
provisions "covers the field" (ie were a code to the 
exclusion of State industrial laws) on the issues of 
termination and redundancy.

n  Bearing in mind the relatively recent decision of the 
Queensland Industrial Relations Commission enhancing 
severance pay standards for employees covered by that 
State's award system, the Full Bench really had little 
choice but to act to improve the TCR provisions. That is, 
the Queensland initiative, taken in conjunction with the 
decision by the New South Wales Industrial Relations 
Commission to enhance severance pay standards for 
employees under its awards as long ago as 1994 meant 
there was now a very considerable disparity between the 
Federal TCR provisions and the standard severance pay 
provisions prescribed in the awards of the two largest state 
industrial jurisdictions.
n  An unusual aspect of the Full Bench's decision is its 
reduction in the quantum of the severance payment for a 
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TEST CASE IN AIRC CHANGES 
REDUNDANCY STANDARDS IN 
FEDERAL AWARDS
By Peter Punch
On Friday 26 March 2004 a Full Bench of the Australian 
Industrial Relations Commission handed down its much 
anticipated decision on the ACTU's test case application 
for variation of standard Federal Award provisions 
relating to "Termination Change and Redundancy" (the 
"TCR provisions") (the case also embraced counter 
applications by employer organisations on the same 
subject).

While the decision deals with a number of issues raised for 
determination by the parties' various applications, the two 
most significant changes that the Full Bench made to the 
TCR provisions are these:
n  An enhancement of the  previous severance pay scale to 
provide benefits for retrenched employees with service 
between five and ten years with an employer (the scale 
"peaking" at 16 weeks for those with nine years service); and
n  Extension of the old severance pay scale, for the first 
time, to employees of employers with less than 15 
employees at the time of retrenchment (the so called "small 
business" sector).
(Most of the other claims made by the respective parties in 
the proceedings appear to have been denied.) The new 
scales are set out at the end of this Bulletin.

Peter Punch makes the following comments on the Full 
Bench's decision:

n  While employers groups have expressed considerable 
disappointment with the Full Bench's decision they could 
never have realistically hoped that the Commission would 
not have made at least some improvements in the TCR 
provisions, bearing in mind that those provisions have not 
been altered in substance for nigh on 20 years (the main 
TCR decision having been made by the Australian 
Conciliation and Arbitration Commission in 1984).
n  The ACTU would be entitled to some satisfaction in the 
result, particularly in relation to the new extended scale for 
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its reasoning:  
n First, the Full Bench made it clear that it did not see why 
a distinction should be made between employees in a 
small business and employees in any other business, as 
those employees would all suffer very similar problems as 
a result of redundancy.  
n The Bench could also not see why the arbitrary figure of 
15 employees was chosen to demark a "small business"" 
from a business that was not "small", except that the figure 
appeared to relate back to  an exemption from "notification" 
provisions originally found in the pioneering legislation on 
this subject, the Employment Protection Act 1982 (NSW) - 
that is, exemption from notification to the Industrial 
Registrar as to the occurrence of redundancies.
n Having then made these point the Bench decided not 
extend to small business  (as so defined) the new 
severance pay scale it had determined, but instead made 
this small business sector comply with what was effectively 
the original standard severance pay scale, that reached its 
peak at eight weeks pay after four years service.  In taking 
this compromise approach, the Full Bench was influenced 
by the fact that it was by its decision imposing severance 
pay obligations on this category of employers for the first 
time.
n The Bench in its decision perhaps foreshadowed the 
possibility of protest against this aspect of its ruling by 
making the point that it was not uncommon for small 
business employers to make redundancy payments when 
retrenching employees even though not legally obliged to 
do so.  The writer's own anecdotal experience would 
suggest that such payments do occur in practice either ex 
gratia, or at least to minimise the prospect of unfair 
dismissal claims.

n  It will be interesting to see what response comes from the 
employer groups, particularly their small business 
constituency, to the extension of severance pay liability to 
employers with less than 15 employees.  It is to be recalled 
(as the Full Bench itself did in this decision) that when the 
original TCR decision came down there was no exemption 
for small business from the severance payments required by 
that decision, but because of the outcry from employers the 
Commission in its second TCR decision granted an 
exemption from those payment requirements to employers 
with less than 15 employees.  It will be interesting to see 
whether the same clamour occurs this time and if it does, 
what the response of the Bench would be.

person having attained 10 years continuous service as at the 
date of retrenchment, compared with a person who had 
attained only nine (9) years (i.e. 12 weeks after 10 years, but 
16 weeks after nine (9) years).  The rationale for this 
approach was the fact that Federal long service leave 
provisions provide a pro rata entitlement of two (2) months 
pay after 10 years service, so it was necessary to take that 
fact into account for those who had completed 10 years of 
service to avoid double counting.  This reasoning is not 
without its difficulties not the least of which is the fact that 
many Federal awards operating in New South Wales do not 
make provision for long service leave, instead expressly 
recognising the continued effect of the state long service 
leave laws (for example, the Long Service Leave Act 1955 
(NSW)).  The New South Wales Act of course makes pro rata 
long service leave payment available on termination by 
reason of a redundancy after only five (5) years of continuous 
service.  The Full Bench recognised that this aspect of its 
decision might need special consideration in relation to 
particular awards so the Bench expressly permitted 
applications to be made to vary the severance pay amounts 
to take into account, depending on the circumstances of any 
particular case, the extent to which employees governed by a 
particular award accrue a right to pro rata long service leave 
on being made redundant with less than 10 years service.

n  It is also interesting that the Commission did not introduce 
any loading for severance pay in respect of those persons 
over the age of 45 (contrary to the regime under New South 
Wales awards).  The Full Bench thought the age of 45 was 
arbitrary as a demarcation point for a "loading" but also made 
the point that as the rationale for its decision in relation to 
severance pay was to compensate employees for the loss of 
non-transferable credits, age was not therefore a relevant 
factor.  By contrast, the New South Wales Industrial Relations 
Commission included income maintenance in its rationale for 
determining appropriate severance pay benefits to employees 
so a differentiation on the basis of age therefore had some 
additional significance. But it is suggested that  the Full 
Bench's decision is unlikely to result in the position on this 
issue  in New South Wales awards to change in the near to 
medium term future.

n  The extension of the entitlement to some severance pay to 
small business was something of a surprise.  After all, both 
the New South Wales, Queensland  and Western Australian 
State jurisdictions do have a small business exemption from 
severance pay in their standard award provisions.  In this 
regard the decision of the Full Bench appears to be 
something of a compromise, and not entirely consistent with    
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NEW SEVERANCE PAY SCALES:
Severance Pay to Retrenched Employees

n For Employers with 15 or more Employees
Period of continuous service    					Severance Pay
Less than 1 year      																										Nil
1 year and less than 2 years    										4 weeks' pay
2 years and less than 3 years    								6 weeks' pay
3 years and less than 4 years    								7 weeks' pay
4 years and less than 5 years    								8 weeks' pay
5 years and less than 6 years   					 		10 weeks' pay
6 years and less than 7 years    							11 weeks' pay
7 years and less than 8 years 					   		13 weeks' pay
8 years and less than 9 years    							14 weeks' pay
9 years and less than 10 years   					 16 weeks' pay
10 years and over      																							12 weeks' pay

n For Small Business (Employers with less 
than 15 Employees) 
Period of continuous service     					Severance Pay
1 year or less       																															Nil
1 yr and up to completion of 2 yrs   				4 weeks' pay
2 yrs and up to completion of 3 yrs   		6 weeks' pay
3 yrs and up to completion of 4 yrs   		7 weeks' pay
4 yrs and over       																														8 weeks' pay

n  The decision of the Full Bench sets up a real dichotomy 
between the Federal TCR standards in relation to small 
business employers and the standards in the New South 
Wales and Queensland award systems. One wonders 
whether the Full Bench's decision will spur unions in those 
two States to approach their respective Commissions to 
extend at least some measure of severance pay benefits to 
the employers in those State with less than 15 employees 
currently enjoying exemption from any legal obligation on this 
issue.
n  The decision by the Full Bench to reject severance pay for 
casuals was not unexpected, bearing in mind that casuals 
remain outside of this entitlement in State jurisdiction.  
Moreover, the Metal Industrial Casuals case specifically 
recognised that the increase in the casual loading from 20 to 
25% incorporated some recognition of the non-availability of 
redundancy pay to casual employees.
n  The decision of the Full Bench not to remove the age 
limitation from the TCR provisions (that is, a person's 
entitlement to severance pay is to be limited to an amount no 
greater than the amount he or she would have earned 
between the date of retrenchment and normal retirement age) 
was explained upon the basis that many Federal Awards still 
retain a normal retirement age provision.  However, the 
continued existence of this limitation seems somewhat at 
odds with the fact that the anti-discrimination statutes in all of 
the states and territories now prohibit discrimination against 
an employee by reason of age.  
n  The Full Bench has fixed 23 April as the date for 
commencement of the new TCR provisions in respect of 
those Federal awards which were part of the test case 
proceedings.  Other awards are to be amended in 
accordance with the provisions of the Workplace Relations 
Act 1996 (Cth). It can be anticipated that some employer 
groups will make application to the Commission for a delay in 
the commencement of the new severance pay standards, 
particularly for small business. One might also expect that 
applications will also be made to vary the severance amounts 
prescribed by the decision in relation to those awards where 
employees accrue pro rata long service leave payments on 
retrenchment in under ten years (which will particularly be the 
case in New South Wales). n

Key Contacts
Peter Punch

Partner 
Phone 02 9291 7177
ppunch@codea.com.au
 

This news bulletin is published by Carroll & O'Dea for general information only and is not intended as legal advice.  Anyone wishing to receive advice on 
the matters referred to in this bulletin should approach their professional advisers.  All liabilities are expressly disclaimed for any loss or damage that may 
arise from any person acting on any statements or information contained in this bulletin.

page 3

ClientUpdate
Employment & Industrial Relations Bulletin 

Gerard Phillips

Partner
Phone 02 9291 7166
gphillips@codea.com.au


