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Process and Procedural Fairness in

Investigations for Religious Institutions
David Ford
Carroll & O’Dea Lawyers

What is this paper about?

The increased emphasis on child protection in the past two decades, backed in many
jurisdictions by legislation, has created a problem for religious institutions: how to investigate
the plethora of allegations against their religious practitioners and lay employees. Of course,
these allegations are not limited to child abuse; they extend to allegations of misconduct in the

workplace, including sexual harassment, grooming, bullying, and fraud.

The administrators in these institutions have rarely been trained in investigative skills.
Allegations of abuse are often investigated in a highly charged atmosphere with pressure
being brought to bear by distraught and angry victims or their parents, anxious employees,
lawyers, and zealous bureaucrats from government departments and children’s guardians. The

result is frequently less than perfect.

The Final Report of the Royal Commission into Institutional Responses to Child Sexual
Abuse noted that its case studies revealed numerous instances where institutions “engaged in

2]

poor investigation standards”'. As a consequence, children were not adequately protected.
The Royal Commission recommended that institutions dealing with children should adopt ten
Child Safe Standards. These Standards have now been adopted by the Commonwealth and all

states and territories?.

Standard 6 is Processes to respond to complaints of child sexual abuse are child focused.
Child safe institutions are to respond to complaints by immediately protecting children at risk
and addressing complaints promptly, thoroughly and fairly. Their complaint processes will
specify the steps that need to be taken to comply with requirements of procedural fairness for
affected parties. As the Office of the Children’s Guardian in NSW notes: “inadequate

investigations and slow responses can allow abuse to continue”.?

In the National Principles for Child Safe Organisations, the commentary on Principle 6 (the

equivalent of the Royal Commission’s Standard 6) notes that:

Policies and procedures demonstrate regard for fairness to all parties to a complaint

or investigation including support and information as appropriate.

! Royal Commission into Institutional Responses to Child Sexual Abuse, Final Report, Volume 7, Page 13

2 National Principles for Child Safe Organisations https://childsafe.humanrights.gov.au/sites/default/files/2019-
02/National Principles_for Child Safe Organisations2019.pdf

3 A Guide to the Child Safe Standards NSW Office of the Children’s Guardian
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This paper will outline the requirements for best practice processes when religious institutions

conduct investigations.

Why do religious institutions investigate?

Senior leaders in religious institutions do not normally investigate just because they feel
legally obliged to do so. They investigate because allegations are made against people within
their community. Children and young people allege misconduct by their peers, by religious
practitioners and youth workers; and employees of religious institutions allege misconduct by
their colleagues. There is nothing new in this. However, going back 20 years or more, it was
relatively easy for the leadership in religious institutions to ignore such allegations or to
dismiss them as frivolous. That, fortunately, happens less frequently today than in the past.
However, as the Royal Commission discovered, child sexual abuse in institutions has
continued into the present and is not just a problem from the past. Nevertheless, since the
1997 Royal Commission into the Police Service in New South Wales and the raft of child
protection legislation which followed it, those working with children throughout Australia
have been far more diligent when allegations have been made. This is because the 1997 Royal
Commission had found that such people, while aware of abuse of children, had not taken
appropriate action. The Commission in its report stated that, “Paedophilia was a subject best
not spoken about; and if forced to be confronted, it was dealt with in a way that was based
upon denial and protection of institutional reputation rather than regard for the welfare of
children”.* Sadly, the Royal Commission into Institutional Responses to Child Sexual Abuse

reached similar conclusions.

The law has always required employers to investigate allegations of the kind mentioned
above. The common law imposes a duty of care on institutions working with children to take
reasonable care for the safety of these children.’ If a young person in a church youth group
alleges that another young person in the group is engaging in conduct which is likely to bring
about harm to the complainant or to some young person, it is probably reasonably foreseeable
that there is a risk of injury to one or more members of the group. There may well be a
significant probability of harm occurring and a reasonable person is likely to conclude that a
church leader should take steps to minimise the risk. It follows that the church and its leaders
ought to investigate allegations to see if they disclose situations in which young people might

be at risk of harm.

Likewise, if children or young people, their parents or church employees allege misconduct
by other church employees, the same duty of care requires that an investigation be undertaken

to see if, once again, young people are likely to be at risk of harm.

4 Royal Commission into the New South Wales Police Service: Final Report, Volume 1V, page 562
5 The Commonwealth of Australia v Introvigne (1981) 150 CLR 258 at 269 per Mason J
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Employers also have a common law duty of care to ensure that reasonable care is taken of
their employees. Under workplace health and safety legislation, employers have an even more
onerous duty to ensure the health, safety and welfare of employees and others at the place of
work. Once again, where allegations are made of misconduct against employees, this must be

investigated.

Religious institutions not only investigate when allegations are made because of their
common law and statutory duties but also because their stakeholders require it. In these
institutions, parents in particular are demanding a high level of accountability from those
administering activities for children such as Sunday schools and youth groups. Parents and
others will quickly voice their concerns if rumours are circulating about inappropriate conduct

by religious practitioners, leaders and teachers.

Who are the investigators?

Although fulfilment of legal duties does require religious institutions to investigate
allegations, the law does not specify who the investigator should be. The task may be that of
the leader of the religious institution, other appropriately qualified executive staff (such as a

director of professional standards) or people engaged by the religious institution for that
purpose.

The Royal Commission, in Volume 16 Book 3 of its Final Report, has a helpful section in
Chapter 21 called Investigation of complaints.® In subsection 21.8.1 Who will investigate, the

Commission wrote:

The investigator should be trained in conducting investigations. He or she may be an
employee of the religious institution, a contractor or an external investigator
independent of the institution. An external investigator may be appointed if there is
an actual or perceived conflict of interest, which sometimes arises in religious
institutions where there are familial or other close relationships between leaders and

staff, including those in religious ministry, within the institution.”

The Commission noted that some survivors had expressed concerns about religious
institutions being permitted to investigate themselves.® The Commission was of the view that
independent oversight of complaint handling was a way to address the problems that could
arise from religious institutions handling complaints themselves. To some extent, such

independent oversight exists already in relation to allegations of child sexual abuse in those

¢ Royal Commission into Institutional Responses to Child Sexual Abuse, Final Report, Volume 16, Book 3,
Section 21.8, Page 429

7 Royal Commission into Institutional Responses to Child Sexual Abuse, Final Report, Volume 16, Book 3, Page
431

8 Royal Commission into Institutional Responses to Child Sexual Abuse, Final Report, Volume 16, Book 3, Page
432
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jurisdictions such as New South Wales where the Children’s Guardian is charged with
oversight of investigations into these allegations. Further, the Fair Work Commission also
exercises some oversight over the fairness of investigations but only in matters brought before
it.

The Royal Commission, in Volume 13 of its Final Report dealing with institutional responses
to child sexual abuse in schools, referred to inadequate, poor quality investigations as one of
the factors which perpetuated the risk of sexual abuse to children in schools. The Commission
noted that many schools were struggling to know how to respond to complaints both of child
sexual abuse and about children with harmful sexual behaviours. In many cases dealt with by
the Commission, the handling of complaints was ineffective because investigations were not

carried out by a qualified person or children were interviewed inappropriately.

For example, in the Toowoomba Catholic School and Catholic Education Office case study,
an investigation was conducted by the school principal and one of the school’s child
protection officers.” The investigation was instituted when a female student told her father
that her Year 4 teacher had sexually abused her. The principal arranged a meeting with the
student, her father and the child protection officer. The student was asked to describe the
teachers conduct towards her. She was then asked to demonstrate by pretending that her father
was the teacher. She was asked to use her father’s hands to show where the teacher had
touched her.

There was a discrepancy between the student’s description of the conduct and what she
demonstrated. The child protection officer reasoned that, if the student was prepared to
demonstrate the conduct on her father, the conduct could not have been as inappropriate as if
she had indicated she was not prepared to perform any kind of demonstration. However,
neither the principal nor the child protection officer considered that the student may have been
reticent to demonstrate what had occurred because she did not want to have her father put his
hand up her skirt or into her shirt.

Today, while some religious institutions may have employees who have undertaken some
training in how to conduct investigations, it is optimistic to think that these people, no matter
how well intentioned, are properly equipped to investigate serious allegations when their
training was relatively brief, the number of investigations they have conducted is limited,
there is no adequate supervision available to them, and they have all their normal

responsibilities at their place of employment.

2510

Investigations that are “riddled with injustice and illegality”'® may ruin a person’s health,

reputation and future employment or ministry prospects. The leaders and administrators of

9 Royal Commission into Institutional Responses to Child Sexual Abuse, Final Report, Volume 13, Page 180
10 Carter, [2004] NSWSC 737 at para 147
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religious institutions must accept that they do not necessarily have the training, skills or time
to investigate fairly. Where this is the case, recent court decisions suggest that these people
would serve everyone well either by getting advice at each step of the investigation and
decision-making process or by outsourcing the investigation to someone with the skills to do
it fairly.

It is therefore often appropriate for religious institutions to engage an external investigator.

This is particularly the case where:
(a) the allegation is against a religious practitioner or senior executive; or

(b) the allegation is against a person perceived to be close to leader at the institution (for

example, a relative, long-term friend or close colleague); or

(c) the institution does not have the required skills or resources to conduct a particular

investigation.

The important thing is that the investigation should be carried out by an impartial, objective

and trained investigator whether that be an employee or an independent investigator.

What is procedural fairness?

And I charged your judges at that time,

“Hear the disputes between your people and judge fairly

Procedural fairness (or natural justice, as it is sometimes called) refers to a body of principles
that have evolved to provide fairness to people who are being investigated or charged or who
are the subjects of administrative action which may adversely affect them. While these
principles are generally becoming better known, it seems that, almost because of this
familiarity, people are losing sight of the fact that natural justice usually means observing
practical fairness. In other words, as Young CJ in Eq said in Hedges v Australasian
Conference Association Limited,'> “Different situations will give rise to requirements of

satisfying the general principle of natural justice in different ways.”
Gleeson CJ of the High Court of Australia put it this way:

Fairness is not an abstract concept. It is essentially practical. Whether one talks in

terms of procedural fairness or natural justice, the concern of the law is to avoid

practical injustice."

' Deuteronomy 1:16

1220031 NSWSC 1107, para 121

13 In re Minister for Immigration & Multicultural & Indigenous Affairs; Ex parte Lam (2003) 195 ALR 502 at
511
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Mason J, in the High Court’s decision in Kioa v West, said:

The expression “procedural fairness” more aptly conveys the notion of a flexible
obligation to adopt fair procedures which are appropriate and adapted to the

circumstances of the particular case.'*

He also said:

The critical question in most cases is not whether the principles of natural justice
apply. It is: what does the duty to act fairly require in the circumstances of the

particular case?"
In the Federal Court of Australia, French & Lee JJ said:

What constitutes procedural fairness varies according to the relevant statutory
framework and, within that framework, according to the circumstances of the

particular case ...'¢

All these Judges are underlining the importance of the particular situation when determining
the content of procedural fairness. This is particularly important in religious institutions where

the circumstances may relate to very trivial allegations or to very serious ones.

The Royal Commission noted that institutions should comply with the requirements of
procedural fairness when investigating a child sexual abuse complaint and determining
outcomes. It stated: “By observing procedural fairness, an institution manages risk properly,
ensures that it responds in a manner that is fair to affected parties and minimises the prospect

that its decisions might be challenged.”!’

What does procedural fairness look like?

Some try to summarise the principles of procedural fairness into what are often described as
the ‘hearing rule’ and the ‘right to an unbiased decision’. However, there is potentially much
more to procedural fairness than these two things. The substantive requirements of procedural

fairness involve:
(a) fully informing a person of any allegations made against them,;

(b) giving them the opportunity to state their case, provide an explanation or put forward a

defence;

14(1985) 159 CLR 550 at 585

15(1985) 159 CLR 550 at 585

16 WABZ v Minister for Immigration & Multicultural & Indigenous Affairs [2004] FCAFC 30 (18 February
2004)

17 Royal Commission into Institutional Responses to Child Sexual Abuse, Final Report, Volume 7, Page 17
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(c) ensuring that proper investigation of the allegations occurs, that all parties are heard

and relevant submissions considered;
(d) ensuring that the decision-maker acts fairly and without bias.

I will now examine each of these requirements in the context of investigations in religious

institutions.

Fully informing people of allegations made against them

it is unreasonable to send a prisoner on to Rome
without specifying the charges against him'®

The person against whom the allegations have been made (the subject) must be told the
substance of those allegations. The High Court of Australia’s decision in Kioa v West is very

important in this regard:

. recent decisions illustrate the importance which the law attaches to the need to
bring to a person’s attention the critical issue or factor on which the administrative

decision is likely to turn so that he may have an opportunity of dealing with it*

In practice, this means putting the allegations to the subject with sufficient particularity as to
allow the subject to respond meaningfully. Young CJ in Eq describes this as putting to the
subject “a clear statement of the matters he or she must answer”.2’ By comparison, in Hedges,
the investigator’s policy was that “Perpetrators aren’t told the allegations prior to interview.”?!
Clearly, the subjects must be given every opportunity of knowing what has been alleged
against them and by whom.?? This is particularly important in religious institutions where
broad descriptions like “professional standards™ are used. Where such expressions are used,

procedural fairness requires that sufficient particulars be given.?

In Kelson and McKernan v Anne Forward in her capacity as Director of the Merit Protection
and Review Agency**, one element of the procedural oppression found by the Court was the
“vagueness, imprecision and lack of specificity” of the allegations. The Court found that,
while the subjects were given an opportunity to comment on the allegations, what was being

asked of them was unfair.

Not only must the subject be told the substance of the allegations, they must also be given a

reasonable opportunity to prepare a response to the allegations. A reasonable time must be

18 Acts 25:27

19(1985) 159 CLR 550 at 587 per Mason J

20 Hedges, [2003] NSWSC 1107, para 124

2! Hedges, [2003] NSWSC 1107, para 32

22 Carter, [2004] NSWSC 737 at para 121

23 Plenty and Plenty v Seventh-Day Adventist Church of Port Pirie [2003] SASC 68 (10 March 2003)
24(1995) 60 FCR 39
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provided to allow the subject to prepare evidence and to prepare a case in response to any

adverse evidence to be considered by the investigator or decision-maker.?

Fully informing the subject of the likely consequences

Just as the subject must be informed of the allegations, so too must they be told the nature of
the proceedings against them. This must include references to the statutes, rules or policies
under which the investigation is proceeding and to the possible penalties or disciplinary action
which could follow. Otherwise, the subject may not appreciate the gravity of the matter or
what procedural rights there are available to them. In Carter v NSW Netball Association®®, not
only did Ms Carter not know the nature of the proceedings against her, it seems that the
Netball Association also failed to correctly identify the nature of the proceedings.?” According

to Palmer J, that compounded the injustice of the proceedings.?

Giving people the opportunity to state their case, provide an explanation or put
forward a defence

it is not the Roman custom to hand over anyone
before they have faced their accusers and have had an opportunity
to defend themselves against the charges®

The laws of God and man both give the party an opportunity to make his defence,
if he has any. I remember to have heard it observed by a very learned man
upon such an occasion, that even God himself did not pass sentence upon Adam,
before he was called upon to make his defence.>°

Once the substance of the allegations has been put to the people being investigated, they must
be given ample opportunity to respond.’! This may mean giving them time to consider the
allegations and opportunity to respond in writing as well as in person. This is often referred to
as “the right to be heard”. The elements of this right will vary from case to case but will

generally include all or some of:

(a) a reasonable opportunity and adequate time to make submissions, give evidence and

call witnesses in support;
(b) notice of:

(1) the time, date and place of the hearing;

2 Lever v Frederick and Anor (unreported, SC(SA), Debelle J, No SCGRG2271/96, 4 December 1996,
BC9605977)

26 12004] NSWSC 737

27 A similar situation arose in Forbes v Boston [1999] NSWSC 1217 (14 December 1999)

28 [2004] NSWSC 737 at [120]

2 Acts 25:16

30 R v Chancellor of the University of Cambridge (Dr Bentley's Case) (1723) [93 ER 698 at 704].

31 Carter, [2004] NSWSC 737 at para 122
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(i)  the subject matter and potential adverse consequences of the decision;
(iii))  the case to be answered;

(c) disclosure of material to be relied on by the decision-maker;

(d) disclosure of any adverse conclusion not obviously open on the known material.*?

Ensuring that proper investigation of the allegations occurs, that all parties are
heard and relevant submissions considered

you must inquire, probe and investigate it thoroughly™

It is often correctly said that investigations within religious institutions are not bound by the
rules of evidence. Nevertheless, it must be remembered that these rules are a useful guide to
any investigator. They should only be departed from “where consideration of equity, good
conscience and substantial merit so justify.”** Evatt ] made the same point in R v War

Pensions Entitlement Appeal Tribunal; exp Bott:

After all, [the rules of evidence] represent the attempt made, through many
generations, to evolve a method of inquiry best calculated to prevent error and
solicit truth. No tribunal can, without grave danger of injustice, set them on one side
and resort to methods of inquiry which necessarily advantage one party and
necessarily disadvantage the opposing party. In other words, although rules of
evidence, as such, do not bind, every attempt must be made to administer

“substantial justice” >

Young CJ in Eq was critical of the investigator in Hedges for accepting gossip and hearsay.
At one point, he said: “The bizarre allegation that was also put to the investigator as fact
based on hearsay that the plaintiff had had a love child with the lady which the lady
categorically denied, was another feature which should have registered a red light with the

investigator.”>°

In some cases, procedural fairness will dictate that people under investigation be allowed
legal representation. This is more likely to be the case where complex issues are involved,
where the consequences to them of a finding against them are serious or where they are not

capable of presenting their own case.?’

32 See the cases supporting the existence of these elements listed by McClellan J in Hall v University of New
South Wales [2003] NSWSC 669 (15 August 2003) at para 68

33 Deuteronomy 13:14

34 Russell v The Trustees of the Roman Catholic Church for the Archdiocese of Sydney [2004] NSWIRComm 65
at para 322

35(1933) 50 CLR 228 at 256

3612003] NSWSC 1107, para 63

37 Li Shi Ping v Minister for Immigration, Local Government & Ethnic Affairs (1994) 35 ALD 557 per
Drummond J at 570
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The relevant standard of proof for investigations by religious institutions is “on the balance of
probabilities”. Such investigations do not amount to criminal proceedings, no matter how
serious the allegation. Accordingly, to find that an allegation is sustained requires proof on the
balance of probabilities - the ordinary standard of proof required of a party who bears the
onus in civil litigation in Australia. It is often suggested that this civil standard is given an
extra dimension where the issue under consideration is more serious. The basis for this

suggestion is found in the judgment of Dixon J in Briginshaw v Briginshaw:

The truth is that, when the law requires the proof of any fact, the tribunal must feel
an actual persuasion of its occurrence or existence before it can be found. It cannot
be found as a result of a mere mechanical comparison of probabilities independently
of any belief in its reality. No doubt an opinion that a state of facts exists may be held
according to indefinite gradations of certainty, and this has led to attempts to define
exactly the certainty required by the law for various purposes. Fortunately, however,
at common law no third standard of persuasion was definitely developed. Except
upon criminal issues to be proved by the prosecution, it is enough that the affirmative
of an allegation is made out to the reasonable satisfaction of the tribunal. But
reasonable satisfaction is not a state of mind that is attained or established
independently of the nature and consequence of the fact or facts to be proved. The
seriousness of an allegation made, an inherent unlikelihood of an occurrence of a
given description, or the gravity of the consequences flowing from a particular
finding are considerations which must affect the answer to the question whether the
issue has been proved to the reasonable satisfaction of the tribunal. In such matters
“reasonable satisfaction” should not be produced by inexact proofs, indefinite

testimony, or indirect references. >3

It is not uncommon for religious institutions to be required to investigate alleged behaviour
which could constitute criminal activity in situations where the police have already
investigated but decided against bringing charges. The institution then finds itself in the
invidious position of having to investigate the alleged criminal activity when the police have
decided that there is not enough evidence to prove what is alleged beyond reasonable doubt -
the appropriate burden of proof in criminal matters. The decision by the police not to charge a
person cannot be relied upon by the institution as being determinative of the issues which are
the subject of the investigation. As the Full Bench of the Industrial Commission said in Wang
v Crestell Industries Pty Ltd-

The onus of proof in such a case is on the employer and the standard of proof must
be such as to enable a positive finding that the misconduct occurred. The standard is,

of course, the civil and not the criminal one, but the requisite degree of satisfaction

38(1938) 60 CLR 336 at 361-362

—10 -
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must have regard to the seriousness of the alleged conduct and gravity of the

consequences of the finding.>

The High Court made similar comments in Neat Holdings Pty Limited v Karajan Holdings
Pty Limited:

... the strength of the evidence necessary to establish a fact or facts on the balance of
probabilities may vary according to the nature of what it is sought to prove. Thus,
authoritative statements have often been made to the effect that clear or cogent or
strict proof is necessary ‘“‘where so serious a matter as fraud is to be found”.
Statements to that effect should not, however, be understood as directed to the
standard of proof. Rather, they should be understood as merely reflecting a
conventional perception that members of our society do not ordinarily engage in
fraudulent or criminal conduct and a judicial approach that a court should not
lightly make a finding that, on the balance of probabilities, a party to civil litigation

has been guilty of such conduct.*’

Another element of ensuring that a proper investigation of the allegations occurs is that the
investigator’s interviews with the complainant, the subject and other witnesses are conducted
properly and fairly.*! Good interviewing techniques will allow the investigator both to collect
relevant evidence and to test the credibility of the interviewees. Thorough preparation for

each interview is essential. I recommend that the investigator have interview notes with:

(a) introductory comments about the purpose of the interview, confidentiality, the role of

the support person, and the recording of the interview, if applicable;
(b) alist of questions to be asked.

Of course, a good interviewer will not be limited by pre-prepared questions but will be ready
to pursue lines of enquiry as opportunity arises.

Investigators may need to interview children. This requires particular skills and training.** For

the purposes of this paper, it is suffice to note that:
(a) Children can be good witnesses.
(b) What children say should be taken seriously.

(c) Allow children to tell their story in their own way.

39(1997) 73 IR 454 at 463-464

40(1992) 67 ALIJR 170 at 170-171

4! For further information about conducting interviews, see chapters 12, 13 and 14 of Workplace Investigations
by Fox, Clark, Bryant-Smith & Beard (3 Edition 2020)

42 See the Centre for Investigative Interviewing resources available at www.investigativecentre.com/resources

— 11—
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(d) Ask direct questions: Tell me only what happened. Don’t guess. It’s okay to say “I

’

don’t know.’
(e) Then listen without interrupting.
(f) Allow the children to use their own words.
(g) Don’t ask questions that require only a yes or no answer.

(h) Rather, ask open questions like: Tell me what you've come to talk about. Tell me

everything that happened. Tell me more about the part where... What happened next?
(1) Don’t ask too many Who? What? Where? Why? questions.
Of course, many of these tips apply equally to interviewing adults!

Ensuring that the decision-maker acts fairly and without bias

Do not pervert justice, do not show partiality to the poor
or favouritism to the great, but judge your neighbour fairly.*

If the notion of a 'fair go' means anything in this context,
it must mean that before a decision is made affecting a person's interests,
they should have a right to be heard by an impartial decision-maker.**

There should be a neutral investigator.*> Obviously, this means that investigators must be, and
must be seen to be, objective and impartial. It is not always appreciated that neutrality can be
affected by a conflict of interest. For example, investigators who know that they should be
impartial and yet have some personal relationship with either the party making the allegation
or the party against whom the allegation is made necessarily have a conflict of interest.
However, the circumstances of the case will determine whether a relationship between, say,
the investigator and the subject will be important enough to amount to a denial of natural

justice.

In emphasising the importance of the appearance of impartiality in an investigation, Young CJ
in Eq in Hedges suggested that it would be better not to use terms like “victims” and
“perpetrator” or even “alleged perpetrator or offender” as they give a suggestion of bias

against the person being investigated.*°

4 Leviticus 19:15

4 Procedural Fairness — Indispensable to Justice? Former Chief Justice of the High Court of Australia, Robert S
French, giving the Sir Anthony Mason Lecture at the University of Melbourne Law School, 7 October 2010

4 Hedges, [2003] NSWSC 1107, para 18

46 Hedges, [2003] NSWSC 1107, para 58

—12 -
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The way an investigation is carried out may also lead to a perception that the investigator is
biased. The test for perceived or apprehended bias is well settled. In Ebner v Official Trustee
in Bankruptcy,*” Gleeson CJ, McHugh, Gummow and Hayne JJ said at [6]:

Where, in the absence of any suggestion of actual bias, a question arises as to the
independence or impartiality of a judge ... the governing principle is that ... a judge
is disqualified if a fair-minded lay observer might reasonably apprehend that the
judge might not bring an impartial mind to the resolution of the question the judge is

required to decide.

In Carter, there was an express allegation against the investigator of bias, or a reasonable
apprehension of bias, in the way in which she carried out her investigation. Palmer J found
that there was a basis for such an allegation “having regard to the one-sided nature” of the
investigation.*® His Honour also noted that the investigator “did not have the open mind of an

investigator; rather, she had taken on the role of prosecutor.”*

However, it is entirely consistent with procedural fairness for an investigator to express a
provisional view on a particular issue, or to warn the subject of the outcome of a provisional

view, as this gives that person the opportunity to respond.*°

What are findings?

Findings ought to be “what is found to be the case” following an investigation. Where
allegations are made, the findings ought to be whether, on the balance of probabilities, the
allegations are sustained or not sustained. It may also be important to have findings as to

whether the allegations were false, vexatious or misconceived. I mean by these expressions:
Sustained: the evidence supports a finding that the alleged conduct did occur

Not sustained:  there is insufficient evidence to establish whether the alleged conduct did or

did not occur
False: the evidence supports a finding that the alleged conduct did not occur

Vexatious: the evidence supports a finding that the allegation was made without
substance and with the intent of being malicious or to cause distress to the

person against whom the allegation is made

Misconceived:  the evidence supports a finding that, even though the allegation was made in

good faith, it was based on a misunderstanding of what actually occurred

47(2000) 205 CLR 337; [2000] HCA 63

48 [2004] NSWSC 737 at para 126

49 [2004] NSWSC 737 at para 42

30 Johnson v Johnson (2000) 201 CLR 488, [2000] HCA 48, at para 13; Oram v Derby Gem Pty Ltd (AIRCFB,
Lawler VP, Kaufman SDP, Blair C, 22 July 2004) at para 110, [(2004) 134 IR 379].
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My earlier discussion of the burden of proof is a useful reminder that the object of any
investigation is to make findings of fact. Once an allegation is made, the religious institution
must obtain information upon which one can reliably decide whether what is alleged actually
happened and, if so, what consequences ought to flow for the person against whom the
allegation was made. An investigator’s task is to find out what happened; hence, the
expression “findings”. These are findings of fact. Sometimes, it is quite clear what happened.
For example, there may have been an event witnessed by many people who all give identical
or near identical testimony about the event. On the other hand, unfortunately, there are many
situations where what happened is not nearly as clear. An investigator must speak to all the
people involved, look at any relevant documents and make other relevant enquiries - all with a
view to making a finding or findings on the balance of probabilities, as to what happened.
While all of this may appear obvious, sadly, it is clearly not always obvious to some
investigators. For example, the investigator in Carter, a former police officer, was criticised
because she failed to interview any of the witnesses who could have given a contrary view of
events to that put forward by those making the allegations.’! By way of further example,

Young CJ in Eq observed in Hedges that the investigator never found any facts.>?

Who is the decision-maker?

The investigator is not usually the decision-maker. Indeed, it is important to separate the
investigation role from the decision-making role.>* However, small religious institutions (for
example, a small independent church) may not have the people necessary to separate the two
roles. In Hedges, the Professional Standards Committee acted both as the authority which

authorised the investigation and as the adjudicator. Young CJ in Eq said:

This is bad practice and usually this fact alone will amount to a denial of natural
Jjustice as a person whose ability to earn a living is jeopardised by an adjudication is
entitled to have that adjudication performed by an independent group of people:
Carver v Law Society of NSW (1998) 43 NSWLR 71.*

The investigator ought to present the decision-maker with preliminary findings of fact. In
fairness to people against whom serious allegations have been made, they ought to be shown
the preliminary findings and be given opportunity to respond to them direct to the decision-
maker. The decision-maker ought not simply adopt the investigator’s views but must put their
mind to the matter and to all the evidence. In White v Ryde Municipal Council, the Court of
Appeal said:

31 [2004] NSWSC 737 at paras 26, 28, 33, 34, and 45
32[2003] NSWC 1107, para 57

$312003] NSWC 1107, para 43

54 [2003] NSWC 1107, para 100
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As a general proposition, it is plain enough that he who decides must hear. However,
this must be understood in the sense that the decision maker has before him the
evidence and submissions of those entitled to be heard. It is by no means a universal
requirement that the decision making body must see and hear witnesses, much less

actually hear submissions or representations ...>°

It is, of course, necessary that the decision-maker be appraised of all relevant material in order

to evaluate the recommendation and to understand the force of the representations.>®

In Hedges, Young CJ in Eq was critical of the decision-making body (the Professional
Standards Committee) because its members had nothing before them other than the
investigator’s report, because they apparently did not turn their minds to the underlying issues
but simply adopted the report and because they appeared to have acted in ignorance of the

evidence apart from the investigator’s inadequate summary of it.>’

So to what should we aspire?

Religious institutions should aspire to having policies, processes and investigations that are

fair.
As former Chief Justice French observed:
Procedural fairness is part of our cultural heritage. It is deeply rooted in our law. >

I would add that, for Christion institutions, procedural fairness is rooted in the strong
connection in the Bible between justice and fairness. Christian people are commanded to be
both just and fair.

Justice demands that allegations are taken seriously as they may be well founded and
investigation of them may save children and others great harm, make workplaces more
harmonious, and bring peace and unity to people of faith. Fairness requires the steps outlined

in this paper be taken to ensure that the subjects of those allegations are given “a fair go”.

35(1997) 2 NSWLR 909 per Reynolds JA at 923-4

56 Jeffs v New Zealand Dairy Production and Marketing Board (1967) 1 AC 551 at 566-569

57[2003] NSWC 1107, para 80. See also Carter, [2004] NSWSC 737 at para 49, 97-99

8 Procedural Fairness — Indispensable to Justice? Former Chief Justice of the High Court of Australia, Robert S
French, giving the Sir Anthony Mason Lecture at the University of Melbourne Law School, 7 October 2010
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